
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of
o f

Laldlaw, Adans &

the Petltlon

Peck ,  Inc . AFFIDAVIT OF MAILING

for Redetermlnation of a DeficLency or Revlsion
of a DetermlnatLon or Refund of Corporatlon
Franchlse Tax under Artlcle(s) 9A of the Tax
Law for the Year 1979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax ConnissLon, that he/she ls over 18 years
of age, and that on the 12th day of May, 1986, he/she served the ltithln notlce
of Decislon by certlfled mail upon Laldlaw, Adams & Peck, Inc. the petltloner
ln the wlthin proceedlng, by encloslng a true copy thereof ln a securely seaLed
postpaid wrapper addressed as fol-Lows:

Laldlaw, Adans & Peck, Inc.
40  Rector  S t .
New York, NY 10006

and by deposltlng same enclosed ln a postpald properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unl.ted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on sald rrrapper ls the last known addreee
of the pet i t ioner.

me thl.s
I  9 8 6 .

rLzed



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the PetLtlon
of

Laldlaw, Adans & Peck, Inc.

for Redeterminatlon of a DeficLency or Revislon
of a DetermLnation or Refund of Corporatlon
FranchLse Tax under Article(s) 94 of the Tax
Law for the Year 1979.

and by deposlting
post off ice under
Servlce wlthln the

That deponent
of the pet i t loner
last known address

AFFIDAVIT OT MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CommissLon, that he/she ls over 18 years
of age, and that on the 12th day of May, 1986, he served the wlthin not ice of
Decislon by cert t f led nal1 upon Lester Cooperr the representatLve of the
petitloner ln the within proceeding, by enclosLng a true copy thereof in a
securely sealed postpaid lrrapper addressed as folLows:

Lester Cooper
Frederlck S. Todnan Co.
111 Broadway
New York, NY 10006

same encl-osed in a postpald properly addressed wrapper Ln a
the excluslve care and custody of the UnLted States Postal

State of New York.

further says that the sald addressee is the repreeentatLve
herein and that the address set forth on said traPPer ls the

of the representat ive of the pet i t ioner.

Sworn to
12th day

before ne thls
o f  May,  1986.

rized to admLnlste
ant to Tax Law se
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t{ 'ay L2, 1986

Laldlaw, Adans & Peck, Inc.
40  Rector  S t .
New York, NY 10006

Gentlemen:

Please take notice of the Decision of the State Tax Connlssl.on enclosed
herewith.

You have now exhausced your rlght of review at the adnlnlstratLve Level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng in court to revlew an
adverse decisLon by the State Tax Connlsslon nay be lnstltuted only under
ArtlcLe 78 of the Clvll Practlce Law and Rulesr €rnd must be conmenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 months from the
date of thLs not ice.

Inqulrles concernlng the computatLon of tax due or refund allowed ln accordance
wLth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bul lding #9, State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representat l .ve

Petl t ioner t  s Representattve:
Lester Cooper
Frederlck S. Todnan Co.
l l l  Broadway
New York, NY 10006



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f
:

LAIDLAI.I, ADAMS & PECK, INC. DECISION
:

for Redeterminatlon of a Deficlency or for
Refund of Corporation Franchlse Tax under :
Artlcle 9-A of the Tax Law for the Year 1979.

:

Petitloner, Laldlaw, Adams & Peck, Inc., 40 Rector Street, New York, New

York 10006, fLled a petltion for redeternlnatlon of a deflclency or for refund

of corporatLon franchise tax under Artlcle 9-A of the Tax Law for the year 1979

(Fl le No. 40026).

A fornal hearl.ng was hel-d before Danlel- J. F.anallt, Hearing Officer, at

the offices of the State Tax Conrmlsslon, Two World Trade Centerr New Yorkr New

York ,  on  JuLy  24 ,1984 a t  10 :45  A.M. ,  w l th  a I -1  b rLe fs  to  be  subn i t ted  by

Septenber 28, 1984. Petitioner appeared by Frederick S. Todnan & Co. (Leeter

Cooper,  C.P.A.).  The Audtt  Divls lon appeared by John P. Dugan, Esq. (Thonas

Sacca,  Esq. ,  o f  counse l ) .

ISSUE

Wtrether the Audit Dlvlsion properly disall-owed petitlonerte exclusion from

entire net income of the refund of New York Clty franchlee tax for stock

transfer tax paid in narket naklng transactlons.

FINDINGS OF FACT

1. 0n August 27, 7982, as the result of a field audltr the Audlt Divlelon

lssued a NotLce of Deficiency purauant to Artlcle 9-A of the Tax Law agalnst

pet i t loner,  Laldl-aw, Adams & Peck, Inc.,  ln the amount of $6'818.00, plue

'/
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ln te res t  o f  $2r024.O0,  fo r  a  to ta l  due o f  $8 ,842.00  fo r  the  f l sca l  year  ended

December  31 ,  1979.

2. Pet l . tLoner is engaged ln the stock brokerage buslness. In 1978,

pet l t ioner pald $105,808.00 ln stock transfer taxes to New York State and New

York Clty.  One half  of  thLs amount,  or $521904.00, was paid to each ent l ty.

Pet l . t ioner deducted the ful l  $105,808.00 on l ts federal  corporat lon tax return

and added back the $105,808.00 to lte taxable lncome ln the computation of

entire net lncome for New York State corporatLon franchise tax PurPosea for the

f iscal year ended December 31, 1978. Pet l t l .oner,  ln slml lar fashion, added

back the $1051808.00 to Lts lncome ln computlng lts taxable net income for New

York City corporation tax purposes.

3. In 1979, petitioner appl-ted for and received franchl.se tax refunds of

$52,904.00 each fron New York State and New York Clty for stock transfer tax

paid in market nakLng transact ions. Pet i t loner Lncluded the $105'808.00 total

ln lts federal taxable lncome for the year ended December 31' 1979 and deducted

100 percent of the refunds recelved from both lts New York State and New York

Clty net lncome.

4. The Audit Dlvislon dlsallowed 50 percent of the refund deductLon

malntainlng that, al-though 100 percent of stock transfer taxes pald and taken

as a deductlon for federal purposea must be added back to New York State lncome

in determlning entire net Lncome, only the State portion of the refunde recelved

may be excluded from federal taxable income ln deternlnlng New York State

entlre net lncome. The Audit Divisionts posltion ls that the New York Clty

portlon of the stock transfer tax refund ney not be excluded in determlning New

York State entl-re net income since the appllcable statute allowa an excluelon

of only the State refund.
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5. Petitioner argues that the lncluslon ln income of a refund of New York

City franchise tax for stock transfer tax which was pald and included as lncome

ln the prl.or year as an add back to federal- taxable lncone results ln double

taxatlon of the 50 percent not allowed to be excLuded. Petltloner malntalns

that, sLnce 100 percent of stock transfer taxes pald were lncluded tn 1978

entlre net income, 100 percent of the refund should be excluded fron 1979

entlre net lncome.

CONCLUSIONS OF I,AW

A. That sect lon 208.9(a)(5) of the Tax Law provldes that ent l re net

income shal-l not lnclude

t'any refund or credit of a tax lmposed under this artlcle, for whlch
tax no excluslon or deduction was al-Lowed h EEffiIng the taxpayerte
entire net lncome under thLs artlcle for any prlor yeat.rt (Enphasls
added.  )

B. That sect ion 208.9(b)(4-a)(A) of the Tax Law provldes that entLre net

income shall be deternlned wlthout the exclusion, deduction or credit of

rrthe entlre amount al-Lowable as an exclusl.on or deduction for stock
transfer taxes iurposed by artLcl-e twelve of thls chapter ln deter-
nining the entlre taxable lncome which the taxpayer is required to
report to the Unlted States treasury department but onl-y to the
extent that such taxes are lncurred and patd ln narket nakLng
t r a n s a c t l o n s r . . . t t .

Sect lon 2.0.8(b)(4-a)(A) of Ti t le R, Chapter 45 of the Adnlnl .strat ive Code

the Clty of New York contains LdentLcal language wLth respect to excluslon

stock transfer taxes.

C. That there is no question but that 100 percent of stock tranfer taxea

paid and taken as a deduction for federal purposea must be added back to New

York State lncome in determl-ning entlre net income. However, wlth reepect to

excluslon of refunds, sect lon 208.9(a)(5) of the Tax Law speclf lcal ly providee

for exclusion of only those refunds or credits of tax imposed under Artlcle

9-A. Therefore, slnce onl-y the State portion of the refunds recelved by

of

o f
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petltloner were derLved from ArtLcle 9-A, only that portion could be excluded

from federal taxable income in determinlng New York State entl.re net lncome.

The Audlt DLvislon properJ-y disallowed 50 percent of the excl-uslon clalned for

refunds of franchl.se tax for stock transfer tax pald slnce one half of the

refund was derlved from the New York Clty AdurLnistrative Code, not Artlcle 9-A,

and therefore not excludable under sect lon 208.9(a)(5) of the Tax Law'

D. That the petLtlon of Laldlaw, Adans & Peck, Inc.r is denled and the

Notlce of Def lc lency lssued August 27, 1982 is sustalned.

DATED: Albany, New York STATE TAX COMMISSION

lyfAy I 21980


